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LESSON OBJECTIVES 

Major concept… As Applied to…

Terminology Prior lesson on legal 
framework
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Numeric & narrative 
water quality criteria

Point sources &
non-point sources
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stakeholders influence

The Florida Everglades



THE LEGAL FRAMEWORK OF 

THE CLEAN WATER ACT

Legislative Branch: 

Congress

U.S. Code



•The objective of this Act is to 
restore and maintain the 
chemical, physical, and biological 
integrity of the Nation’s waters.

THE QUOTABLE OPENING §101(A)



1. discharge of pollutants eliminated by 1985;

2. interim goal of water quality to protect fish, 
shellfish, and wildlife and recreation by 1983;

3. discharge of toxic amounts be prohibited; 

4.Federal financial assistance for waste 
treatment;

5. areawide treatment management planning 
processes be developed in each state;

6.major research and demonstration; and

7. control of nonpoint source pollution

CWA POLICY OBJECTIVES



THE LEGAL FRAMEWORK OF 

THE CLEAN WATER ACT

Executive Branch: 

U.S. Environmental Protection Agency

U.S. Code

Code of Federal Regulations

Federal Register

Guidance documents





THE LEGAL FRAMEWORK OF 

THE CLEAN WATER ACT

Judicial Branch: 

Federal Courts, stakeholders, and the

U.S. Department of Justice

Caselaw

Enforcement



PENALTIES

Knowing violations  - up to $ 150,000 per day
up to 6 years imprisonment
Knowing Endangerment - $ 1.3 million
up to 15 years imprisonment



• United States v. Lucas, 2008 U.S. App. 
LEXIS 2331 (Feb. 1, 2008)

United States v. Lucas, 2008 U.S. App. 
LEXIS 2331 (Feb. 1, 2008)



CASE 

LAW 

AND 

DECISIO

NS



FEDERALISM AND 

THE CLEAN WATER ACT

Cooperative role of the state

Florida’s authority to set 
standards and issue permits.



• (b) It is the policy of the 
Congress to recognize, 
preserve, and protect the 
primary responsibilities and 
rights of States to prevent, 
reduce, and eliminate 
pollution, to plan the 
development and use 
(including restoration, 
preservation, and 
enhancement) of land and 
water resources…

STATE ROLE IN IMPLEMENTATION



CLEAN WATER ACT

CORE TERMS & DEFINITIONS

Prohibition of the

(1) discharge of 

(2) a pollutant  

(3) from a point source 

(4) to Navigable waters



DISCHARGE



OF A POLLUTANT 

(DEFINITIONS MATTER!)

Pollutant: Does not mean “water, gas, or other 
material injected into a well to produce oil or gas, or 
water derived with oil or gas production and 
disposed of in a well (e.g., Hydraulic fracturing)



FROM A POINT SOURCE

“Point source” means “any 
discernible, confined and 
discrete conveyance, 
including but not limited to 
any pipe, ditch, channel, 
tunnel, conduit, well, 
discrete fissure, container, 
rolling stock, concentrated 
animal feeding operation, 
or vessel or other floating 
craft, from which pollutants 
are or may be discharged. 



POINT SOURCE: AG EXEMPT?

“Point source” means “any 
discernible, confined and 
discrete conveyance, 
including but not limited to 
any pipe, ditch, channel, 
tunnel, conduit, well, 
discrete fissure, container, 
rolling stock, concentrated 
animal feeding operation, 
or vessel or other floating 
craft, from which pollutants 
are or may be discharged. 



TO NAVIGABLE WATERS

“navigable waters” 
means the “waters of 
the U. S.” and includes: 

1. All navigable waters 
of the U.S.

2. Interstate waters;

3. Intrastate lakes, 
rivers, and streams





EPA/Corps: Defining Waters of the U.S.?



Plurality (Scalia, Roberts, Thomas, Alito)

RAPANOS V. US (2006): U.S. SUPREME COURT INTERPRETS 

“WATERS OF THE UNITED STATES” 



RAPANOS V. US (2006): CONTINUED

Concurring (Kennedy)



CRITERIA

& PERMITS

The devil in the details



WATER 

QUALITY 

STANDARDS

The challenge in the details



WATER QUALITY STANDARDS

HOW CWA GOALS ARE MET & ENFORCED

Designated Use

• Intended beneficial 
use of a waterbody

• ex. water supply, 
industrial, 
recreational, 
agricultural, fish & 
wildlife



WATER QUALITY STANDARDS

HOW CWA GOALS ARE MET & ENFORCED

Designated Use

• Intended beneficial 
use of a waterbody

• ex. water supply, 
industrial, 
recreational, 
agricultural, fish & 
wildlife

Water quality criteria

• Numerical or narrative 
criteria statement 
identifying maximum 
concentrations of 
various pollutants 
which would not 
interfere with the 
designated use



• CWA empowers states

–Set designated uses

–Establish  criteria

–Meet minimum federal thresholds

–Monitor waterbodies for 
impairment

–Develop plans for compliance

STATE LEADERSHIP

IN STANDARD SETTING



• Narrative criteria

STATE LEADERSHIP

IN STANDARD SETTING



– Numeric criteria

STATE 

LEADERSHIP

IN STANDARD 

SETTING



PERMITS

Implementing 

the Clean Water Act



404 PERMIT PROGRAM

• U.S. Army Corps of Engineers 

– due to historic evolution of laws

• Discharge of dredge & fill material

– Wetlands

– Ubitiquous in Fla.



404 PERMITS

Ideal

• no discharge of 
dredged or fill material 
may be permitted if: (1) 
a practicable 
alternative exists that 
is less damaging to the 
aquatic environment or 
(2) the nation’s waters 
would be significantly 
degraded.



404 PERMITS

Ideal

• no discharge of 
dredged or fill material 
may be permitted if: (1) 
a practicable 
alternative exists that 
is less damaging to the 
aquatic environment or 
(2) the nation’s waters 
would be significantly 
degraded.

Reality

• Exception for less than 0.5 
acre impacts

• 52 “nationwide permits”

– road crossings, utility 
lines, stormwater
management,  stream 
restoration, coal mining, 
renewable energy

• Mitigation for “unavoidable 
impacts” to wetlands



NATIONAL POLLUTANT 

DISCHARGE ELIMINATION 

SYSTEM (NPDES) PERMITS 

U.S. EPA administered

• Individual permit for specific facility

• General permits for category of dischargers

-- stormwater general permit



PUBLICLY OWNED TREATMENT 

WORKS (POTW SEWER SYSTEMS)

POTWs collect 
wastewater and 
transport it by pipe

Treatment plant 
permitted, with 
conditions, and 
required to meet 
criteria



PERMIT REQUIREMENTS

WASTEWATER 
(Industry/sewage)

STORMWATER

Technology based (TBELs) or water quality based (WQBELs) limits

Limits usually numeric, 
sometimes “narrative”

Best Management Practices; 
Municipal Stormwater
“Maximum Extent Practicable”

Sampling, Monitoring, Inspections, and Self-Reporting

Requirement to maintain 
treatment equipment, prevent 
bypasses.

Requirement to maintain best 
management practices, 
retention and detention, silf
fences, hay bales, rock check 
dams. 



• (k) Compliance with a permit issued pursuant 
to this section shall be deemed compliance, for 
purposes of sections 309 and 505, with 
sections 301, 302, 306, 307, and 403, except 
any standard imposed under section 307 for a 
toxic pollutant injurious to human health.

• But you must comply… or else …

CWA §402(K) 

THE PERMIT SHIELD



DISCHARGE 

MONITORING 

REPORT (DMR)

Reporting & certification:
Tool for enforcement



CITIZEN SUITS: ENFORCEMENT TOOL



APPLIED IN THE 

EVERGLADES

Flood control

Wetlands 



CLEAN WATER ACT:

REMEMBER TERMS

Prohibition of the

(1) discharge (addition) of 

(2) a pollutant  

(3) from a point source 

(4) to Navigable waters



FROM

TO

Two parts of the same waterbody?

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&frm=1&source=images&cd=&cad=rja&docid=nrv3Do6e0U03ZM&tbnid=oGjPieTyc8j52M:&ved=0CAUQjRw&url=http://blogs.sun-sentinel.com/click/2009/06/the-everglades-one-of-the-unique-regions-of-the-earth.html&ei=t8p1UaW8JYfE4AOxsYDwAg&bvm=bv.45512109,d.dmg&psig=AFQjCNEcUtCqyPi0U2xUldz4kh_1g5Abyw&ust=1366760486712281


EPA RULE

• 2008 codification of policy that water 
transfers do not constitute an 
“addition” to navigable waters and are 

not subject to NPDES permits.
Water Transfers Rule, 73 Fed. Reg. 33,697 (June 13, 2008) 

WATER 

TRANSFERS



NPDES AND 404 PERMITS FOR

STORMWATER TREATMENT AREAS?

MEET WQS?   MITIGATE?



NATURE IGNORES

PERMIT REQUIREMENTS



• Agriculture

• Stormwater runoff

NON-POINT SOURCE POLLUTION

Best management 
practices: 
not good enough?



CLEAN 

WATER ACT

Great concept,

Poor execution?





CWA IN THE EVERGLADES:

STAKEHOLDERS &  CWA IMPLEMENTATION

• Miccosukee Tribe

– Seek to compel 
NPDES permits for 
flood control 
discharges

– Seek to enforce 
permit violations by 
STAs

– Oppose EFA as an 
invalid water quality 
standard
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CWA IN THE EVERGLADES:

STAKEHOLDERS &  CWA IMPLEMENTATION

• Agricultural interests

– Resist regulation,             
assert exemptions,        
oppose stringent 
standards

• Environmental advocates

– Oppose 404 permits 
allowing mining 
projects and wetland 
impacts 

• Miccosukee Tribe

– Seek to compel 
NPDES permits for 
flood control 
discharges

– Seek to enforce 
permit violations by 
STAs

– Oppose EFA as an 
invalid water quality 
standard


